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Yet it can no longer be doubted that both may be regulated to the 
full extent necessary for the general welfare of the employees or for 
the public interest. 

The dicta furnish fertile fields for speculation. Apparently the 
door has been opened for compulsory arbitration of labor disputes in 
industries affected with a public interest, 31 and though the comment 
of the court on this subject is expressly limited to public businesses, 
in view of the vagueness as to what constitutes a business affected 
with the public interest, the result may be extremely far-reaching. 32 
The epochal significance of the decision lies in its accrediting to 
Congress almost unlimited dynamic reserve power to continue the flow 
of commerce against all obstacles, including combinations of every 
sort. 33 

Passing of Title to Chattels by Unilateral Intention. — At 
early common law title to chattels could not pass, by parol or deed, 
in gift or sale, without actual manual tradition. 1 Mere intention to 
pass and to receive title of themselves accomplished nothing. All the 
modern law on the subject may be described as a continual modifica- 

regulate the relations of common carriers by rail to their employees in 
respect to a matter — an increase of wages — that has no real or substantial 
connection with interstate commerce. All the other justices conceded this 
power to Congress to a certain extent; even Justice Day, dissenting, agreed 
that Congress had power to fix the amount of compensation necessary to 
secure a proper service. Justice McKenna concurred with the views of the 
court as to the power of Congress, but interpreted the Act as distinctly 
an hours of service law, holding that to regard it as a wage measure would 
be contrary to the intention of Congress, and would convert expediency 
for a particular occasion into a rule for all occasions. 

"See "Constitutional Aspects of Compulsory Arbitration of Industrial 
Disputes on Public Utilities", by Thomas I. Parkinson, Proceedings of the 
Academy of Political Science, New Series, No. 1, March, 1917. However, 
the investigation provided for in § 2 differs essentially from an arbitration, 
in that no particular hearings are provided for, nor any binding award. 
Justice Day expressly refused to accredit Congress with power to coerce 
employees to continue in service or to enact a compulsory arbitration law. 

"There seem to be no fixed criteria of businesses affected with a public 
interest. See German Alliance Ins. Co. v. Kansas, supra; Noble State 
Bank v. Haskell, supra; "Business Jurisprudence", by E. A. Adler, 28 Har- 
vard Law Rev. 13S. Assuming that the states within their spheres may 
exercise powers identical with those exercised by the Federal government, 
the possible extent of this power becomes apparent. 

This decision goes farther than any in the past in giving Congress 
authority to compel a continuance of the flow of commerce. Hitherto this 
function has been regarded as residing entirely in the enfranchising sov- 
ereignty. See the dissenting opinion of Justice Pitney; see also People v. 
N. Y. C. & H. R. R. R. (N. Y. 1883) 28 Hun, 453; Missouri Pac. Ry. v. Kan- 
sas (1910) 216 U. S. 262, 30 Sup. Ct. 330. The contention of the govern- 
ment in the Tank Car Case, (1916) 242 U. S. 208, 37 Sup. Ct. 95, did not 
go to the extent of asserting that Congress had delegated to the Interstate 
Commerce Commission, or even itself possessed, power to keep interstate 
commerce moving, but only asserted that Congress had delegated to the 
Commission power, where commerce was in operation, to require certain 
facilities to be employed. See 17 Columbia Law Rev. 230. 

/See Cochrane v. Moore (1890) 25 Q. B. D. 57, 65, 72. This case con- 
tains an excellent historical review of the law on the point 
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tion of this original insistence on literal physical delivery, in the 
direction of substituting consensus for tradition. 2 "Whether the law 
is to go further, and substitute unilateral intention for consensus, 
so as to allow property in chattels to pass by the former alone, is 
a moot question. In the recent case of Chapman v. Mills & Oibb 
(D. C. S. D. N. T. 1917) not yet reported, the question is squarely raised. 
There the defendant, a corporation, doing business in New York, 
had a deposit drawing account with the Merchants National Bank 
of Providence, and was in the habit of sending the latter checks 
against that account to cover advances. About noon of May 12th, 
1916, the defendant endorsed various checks payable to itself to the 
order of the bank, and sent them to the bank, "with the intention . . . 
that the proceeds thereof, when collected, should be credited to the 
account of Mills & Gibb with said bank . . ." 3 This was the first 
time the defendant had sent checks not drawn by itself against its 
own deposits. Later on the same day ordinary equity receivers were 
appointed for the defendant. The bank received the checks with 
knowledge of the appointment of the receivers, and on collection used 
the proceeds to pay some of the defendant's overdue paper. In an 
action on these stipulated facts, the court held that title in the checks 
had passed to the bank when mailed by the defendant, and that the 
bank was therefore entitled to deduct the amount of the defendant's 
indebtedness from the proceeds. 

At one extreme of the possible cases of passing title to chattels 
lies the parol gift inter vivos, where title passes only by delivery. 4 
But here delivery seems to have come to mean that "the donor must 
part with the dominion of the thing in favor of the donee". 6 Hence 
delivery to a bailee for the benefit of the donee passes title, if the 

'Cf. Cochrane v. Moore, supra, especially at p. 70. Gifts causa mortis 
show most clearly the survival of the historical requirement. "An actual 
delivery of the thing given is the essential requisite of this species of 
legacy. The possession must be transferred in point of fact" Kilby v. 
Godwin (1838) 2 Del. Ch. 61; Ward v. Turner (1752) 2 Ves. Sr. 431. 
Delivery may be to some one for the donee, Kilby v. Godwin, supra; see 
Drew v. Hagerty (1889) 81 Me. 231, 17 Atl. 63, and the hitter's knowledge 
of or assent to the delivery is unnecessary for the gifts validity. Moore 
v. Darton (1851) 7 Eng. Law & Eq. 134. But inasmuch as title does not 
pass until the death of the donor, Raymond v. Sellick (1835) 10 Conn. 
480; see Grover v. Grover. (1837) 41 Mass. 261, cases of this sort throw 
no light on the question of intent until it is decided whether title passes 
immediately upon the death of the donor, or only upon acceptance by the 
donee. Until the donee has had a chance to accept or refuse, it would 
seem that he has some sort of property. On the other hand, it has been said 
by high authority that such a gift is not good against creditors. Sessions 
v. Moseley (1849) 58 Mass. 87, per Shaw, C. J. Whether, therefore, title 
passes, or only a right, affords an opportunity for very fine reasoning; but 
the donee seems to take a title no worse than any other that is subject to 
divestment. 

'Quoted from the stipulation of facts in the principal case. Although 
from the facts as given it might be possible to work out an agency, the 
court disregards the possibility entirely. 

Trons v. Smallpiece (1819) 2 B. & Aid. *551; see Cochrane v. Moore, 
supra. 

"See Jones v. Deyer (1849) 16 Ala. 221. 
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donor has in fact relinquished his right to retake the chattel. 6 The 
questio'n still remains, whether the donee must assent to such delivery, 
or whether title passes without his assent. On this point the cases 
are in hopeless conflict. The courts generally hold that acceptance 
by the recipient is necessary, 7 but since the donee takes a benefit with- 
out a burden attached, it has been held even by some of these same 
courts that his acceptance will be inferred in the absence of evidence 
to the contrary. 8 Although no cases have been found holding that 
title passes, in a gift inter vivos, without the donee's assent, the 
cases which hold that the donee's assent will be presumed lean clearly 
toward that view. The donee is further assisted by the fiction that 
when he accepts, title passes as of the time of the original delivery 
to the bailee. 10 On the whole, therefore, it may be safely said that 
although it is still insisted, in one form or another, that the recipient 
of a gift of this sort shall accept it before title can be said to have 
passed, there is a definite tendency to avoid the entire consequence 
of this rule by various leniencies and legal fictions. 

At the other extreme of the possible cases, the sale of a chattel 
bears out strongly the proposition that title passes only by mutual 
assent. 11 In a present sale of specific, existing goods, though nothing 
is said, title passes immediately but only by virtue of a standardized 
presumption that the parties so intended. 12 In a sale of future goods, 
title can pass only by a subsequent appropriation to which both parties 
must have assented. 13 But here we have distinguishing facts which 
set transactions of this sort entirely apart from those we have been 
considering. Thus a sale is essentially consensual in its character; 
and necessarily so, since title is accompanied by definite burdens, such 

*Cf. Hammond v. Hunt (1879) 11 Fed. Cas. No. 6003; Jones v. Jones 
(1906) 101 Me. 447, 64 Atl. 815, and the class of cases represented by 
Howard v. Windham etc. Bank (1868) 40 Vt. 597; ef. Taylor v. Henry 
(1878) 48 Md. SSO, of deposits in a bank by the donor for the donee, where 
the courts hold that there is a gift and that title to the gift passes by de- 
livery to the bank. 

'Sessions v. Moseley, supra; Ossipee etc. Bank v. Smith (1886) 64 N. H. 
228, 9 Atl. 792. 

'Blasdel v. Locke (1872) 52 N. H. 238. 

"Kirkman v. Bank of America (1865) 42 Tenn. 397, where, however, 
the note was sent pursuant to a prior contract. The same result is reached 
in Worth v. Case (1870) 42 N. Y. 362, where, without any evidence of 
prior assent the court held that title vested subject to divestment at the 
will of the donee. So also Howard v. Windham, supra, on the additional 
ground that the donor surrendered all control over the subject of the gift; 
if he had retained control, title would not have passed. See Pope v. Bur- 
lington Savings Bank (1883) 56 Vt. 284. The same distinction is made in 
another jurisdiction. Gardner v. Merritt (1869) 32 Md. 78; Murray v. 
Cannon (1874) 41 Md. 466. See also Purviance v. Jones (1889) 120 Ind. 
162, 21 N. E. 1099, as to surrender of control as affecting the passing of 
title. 

M C/. Giddings v. Giddings (1878) 51 Vt. 227; Daggett v. Simonds 
(1899) 173 Mass. 340, 53 N. E. 907. 

"Williston, Sales. § 261; Uniform Sales Act, § 18. 

12 Williston, op. cit. § 264; Uniform Sales Act, § 19, Rule 1. 

"Williston, op. cit. §§ 274, 278, 284; Uniform Sales Act, § 19, Rule 4 
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as liability for the price and risk of loss. Hence from the nature 
of the case it is to be expected that proof of mutual consent mil be 
required. 

On the other hand, the passing of title -without the assent of the 
recipient is not unknown to our law. Thus property passes by devolu- 
tion without the knowledge of the heir or executor. 1 * So also a trustee 
appointed without notice is held to have title to the res, subject to 
divestment by a repudiation of the trust. 15 We are driven to the 
question, therefore, of deciding what the significance of assent by 
the recipient may be. "Where title carries a risk or burden with it, 
clearly the law should not force it upon the recipient without his 
consent. Where title carries no burden, we have seen how the courts 
tend by various methods to favor the rights of the beneficiary. The 
insistence upon the donee's assent seems, in fact, the modern form 
of the historical insistence upon actual delivery; 1 * and in certain 
cases such insistence is essential to a just adjudication of the rights 
of the parties; but in any new case, unless governed to the contrary 
by authority, the question should be whether the greater justice is 
done by adherence to the historically respectable or by following the 
modern tendency." Although the principal case is neither one of 
gift nor one of sale, yet the transaction seems closer to the former 
than to the latter, and is one in which the court should, in accord- 
ance with the theory suggested, favor the recipient. Furthermore, the 
weight of authority favors the view in general that title in a letter 
passes by the mailing. 18 Since the transaction, far from imposing a 

"2 Bl. Comm. (Lewis' ed.) *201 et seq.; Woolley v. Clark (1822) 5 B. 
& Aid. 744. 

"Adams v. Adams (1874) 88 U. S. 185. Again, the heir of a trustee 
is held to have title to the res, subject to the trust, and he cannot rid him- 
self of his obligation by a mere disclaimer. Perry, Trusts (6th ed.) § 269. 

"How far the courts have gone from the original rule we have already 
seen. The language of Esher, M. R., in Cochrane v. Moore, supra-, is in- 
teresting. After stating that originally manual tradition was a piece of 
evidence required for proving a transfer of ownership of any sort, and 
that unless there was a difference betwen sales, for example, where other 
evidence is now sufficient, and gifts, he would be constrained to abandon 
the rule in the latter case also, he goes on to say, at p. 75: [In the case 
of a gift, delivery is more than evidence] "of the existence of the proposi- 
tion of law which constitutes a gift . .' . . it is a part of the proposi- 
tion itself." Such nominalism is unfortunate, and has been rejected neces- 
sarily by those courts which have deprived the rule of its original and 
entirely accidental rigors. 

"While it would be difficult to cite outright authority for the rule sug- 
gested, the tendency of the courts indicated above seems to have been to 
work the problem out along some such lines. The cases cited in notes 8 
and 9, supra, make that point very strongly. In Worth v. Case, supra, the 
proposition is stated in so many words. The court recites what is done to 
protect the donee of a chattel delivered to a third person, then adds: 
"And yet, where the person, in whose favor the instrument is executed 
will be injured by the acceptance of it, the delivery to such third person 
does not bind him, unless he authorized such acceptance or adopts it by 
some subsequent act." 

"Some cases reach this result by holding that the post office is the 
agent of the sendee. Barrett v. Dodge (1890) 16 R. I. 740, 19 Atl. 530; 
see Bainbridge v. Hoes (1914) 163 App. Div. 870, 149 N. Y. Supp. 20. 
Other cases reach the same result on various grounds, but in all of them 
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burden, was a distinct benefit to the recipient of title, and since no 
rights of creditors were involved, the holding of the principal case 
seems sound. 



Equitable Conversion by Contract. — la the case of Lawes v. 
Bennett, 1 decided in England in 1785, Sir Lloyd Kenyon, M. R., held 
that where the lessee of land has an option to purchase at any time 
during the term, the exercise of the option after the death of the 
lessor works an equitable conversion which relates back to the execu- 
tion of the lease, and the purchase money goes to the lessor's next 
of kin and not to his heirs at law. Though several judges have since 
intimated their disapproval of the doctrine, 2 it has nevertheless re- 
mained undisputed law in England. 3 But it was expressly repudiated 
in the recent case of Ingraham v. Chandler (Iowa, 1917) 161 N. W. 
434, where the question came up for adjudication in the Supreme 
Court of Iowa for the first time. 4 It seems impossible to justify the 
holding in Lawes v. Bennett on the ground advanced by the court. 
Since the exercise of the option is entirely within the discretion of 
the optionee, the conversion takes place only at the time of election. 
It would follow, therefore, that when the option is exercised after 
the death of the vendor, since the heir has succeeded to the land, he 
and not the personal representative is entitled to the purchase money. 
That the courts recognize the injustice of the doctrine of relation 
back in these circumstances is shown by their refusal to extend it 
beyond the actual facts of Lawes v. Bennett. Thus, the fiction is 
not used in a suit between the optionor and the optionee, 5 or when 
there is a dispute between the heir and personal representative as 
to the rents and profits accruing between the vendor's death and the 
exercise of the option. 8 So the devisee of the land will be allowed 

there is evidence of prior authorization which makes them closely analo- 
gous to the cases of passing of title by appropriation in sales. Garrigue v. 
Kellar (1905) 164 Ind. 676, 74 N. E. 523; Burr v. Beckler (1914) 264 111. 
230, 106 N. E. 206; Barrett v. Dodge, supra. 

n Cox Eq. Cas. *167. 

*In Townley v. Bedwell (1808) 14 Ves. *591, Lord Eldon said in regard 
to the decision in Lawes v. Bennett: " .... I do not mean to say 
that a great deal may not be urged against it ; but where there is a decision 
precisely in point, it is better to follow it" So in Collingwood v. Row 
(1857) 3 Jur. [n. s.] 785, Sir R. T. Kindersley, V. C, said: " .... I 
confess I should have felt great doubts if it were res integra, as very great 
inconveniences might follow". 

Townley v. Bedwell, supra; Collingwood v. Row, supra; Weeding v. 
Weeding (1861) 1 John. & H. 424. The same principle was held to apply- 
where the option was exercisable only after the death of the testator. In 
re Isaacs [1894] 3 Ch. 506. 

4 For statement of facts, see p. . In the United States the decisions 

are in conflict Accord with Lawes v. Bennett, Newport Water Works v. 
Sisson (1893) 18 R. I. 411, 28 Atl. 336; see Kerr v. Day (1850) 14 Pa. 112; 
contra, Smith v. Lowenstein (1893) 50 Oh. St 346, 34 N. E. 159; and see 
Rockland-Rockport Lime Co. v. Leary (1911) 203 N. Y. 469, 97 N. E. 43, 
discussed in 12 Columbia Law Rev. 155. 

'Edwards v. West (1878) 7 Ch. D. 858; Caldwell v. Frazier (1902) 65 
Kan. 24, 68 Pac. 1076; see contra, Williams v. Lilley (1895) 67 Conn. 50, 
34 Atl. 765. 

'Townley v. Bedwell, supra. 



